i LOCALITIES MAY CHARGE RENTS FOR USE OF THE PUBLIC RIGHTS-OF-
WAY TO PROVIDE NON-CABLE SERVICES, AND MAY REQUIRE CABLE
OPERATORS TO OBTAIN FRANCHISES TO USE PUBLIC RIGHTS-OF-WAY
TOPROVIDE NON-CABLE SERVICES.

AL Summary.

I'his sechon addresses the guestions rarsed by the Comimission in 9 101-105 of the
NPRM as 10 how the classification ol cable modem service as an interstate informalion service
affects local authonty 1o require a franchise, local authority to manage the pubhic rights-of-way,
anel Tocal authority to charge a fee for use and occupaney of the public nghts-of-way 10 provide
non-cable services. ALOAP concludes that (a) locahties have the right 1o charge a fee for use
and occupancy ol the public nghis-ol-way to provide non-cable services and (b) the
classilication of the service does not alfect local authoriy o franchise use of the public nghts-of-
way. or to manage use of the pubhic nghts-of-way. The sections that the Commussion relies upon
1o sugpest that no additional authonty may be required (Sections 621 and Section 624,47 U5 .
§§ 541 and 544 respectively) do not support that proposition. In fact, Section 621 as well as the
legistative history suggest thal an operalor who wishes to provide non-cable communications

. . . S . LY I o
service may be required 1o obtain additional authonizations.”™  See Part IV, infra.

preempting 1t also does so withont the slightest evidence that there is a problem that needs to be
addressed, and indeed (as shown above) with alfirmative evidence n ks own reports that there s no
problem. Tor the Commission 1o preempt local anthority in the face of these defects would thus be
arbitrary and capricious. Home Box Office Inc. v. FCC, 567 F2d 9(D.C Cir 1977).

¥ See 11 R. Rep. No. 98-93 at 29 (“HL R 4103 preserves the regulatory and jurisdictional status quo with
respect to non-cable communications services’™), at 60 (“The Committee mtends that state and federal
authority over non-cable communications services nnder the status quo shall be unaffected by the
provisions of Title VL), at 65 ("1t is the mient of subsection {d) that, with respect to non-cable
commumnications services, both the power of any state public utihty commission and the power of the FCC
be unaffected by the provisiens of Title VIU Thus, Title VI s neutral with respect to such anthority.™)



B. Local Governments Arc Justified in Franchising Cable Operators 1o Use and
Occupy the Rights-Of-Way to Provide Non-Cable Services Because
Operators Are Burdening the Public Rights-Of-Way in Different Ways to
Provide Non-Cable Services.

Before eximining the particutar issues raised by the Commission, two factual points must
be emphasized

l. I'ranchises arc often service-hmited by agreement. The Iranchises issued by local

governments to cable operators are often service-specific. As almost all franchises in force today
are the product of negotsation under 37 U S € § 546(h)(the informal renewal provisions of the
Cable Act), the scope of a franchise is a reflection of the result of that negotiation

Broadly speaking, franchises take two different approaches to service authorization. In
some cases, the final franchise authorizes the cable operator to use and occupy public rights-of-
way to provide cable services ind other non-cable commumecations services. Under this type of
franchise, a single document will be a reflection of the locality's authority under Title VI, and its
authority under state law and the local charter An example of this type of franchisce is the
franchise for Madison, Wisconsin. In Sections 19. 1 and 10.2ofthat franchise. the parties agrecd
that the franchisee had antherity under the franchise “to provide Cable Modeni Services and that
the revenues from Cable Modem Service shall be included in gross revenues lor the purpose of
computing and paying Franchise fees” 1 he authortzation does not depend on the Cable Act’s
definition of cable service, nor does the payment of fees turn on whether cable modem scrvice is
a cahle service or not. | he authorization and the fec payment for cable modem service are
distinct from the authorization and fee requirement with respect to cable service.

Thc sccond approach is reflecied in the Ventura, Cahifornia, franchisc. There. the cable
franchise authorizes the operator to usc and occupy public rights-of-way lo provide cable

services only. In order lor the cable operator 10 use and occupy the public nghis-of-way 1o



provide non-cable commumicalions services, it must obtain such addittonal authonzations as are
required under local taw. T Ventura, at the same time that the cable franchise was issued, the
operator entered mto an agreement which permitted 16 to nse and occupy the public righis-of-way
1o provide non-cahle communications services, subject to the payment of fees (in this case, the
level ol tees was in part ticd 1o the fees paid by other, stmilar users of the public nphts-of-way).
In Ventura, there 1s a documentary separation between the cable service grant and lee and ihe
non-cable service grant and fee: but the prachical result isilie same as in Madison: the operator is
free 1o provide the services 1t chooses 1o provide, subject 1o agreed conditions. v

[he approach taken by municipalities serves an important compelifive interest. While
there can be substantial varianon from state 1o slate, i gencral, inorder for a company 10 nstall
[acilitics in public rights-ot-way to provide only information services, an authonization [rom the
local lranchising anthority 1s required.”® While some slates excmpt common carrier telephone
faciines from local franchising requirements,” very few, if any, exempt facilities-based
mlormation service providers from those requirements in cases where no telecommunications

services are mvolved. ™ At least i state Taw does not prevent it, the entity may be required to pay

" By obtaining a scparate authorization, the cable operator ts in a position to ensure that he s treated no
worse than other companies providing similar services, while the City is in a position to ensure that the
opurator gains no competitive advantage by virtue ol ihe grant of the franchise to provide cable service.

* See, ey, San Francisco Administrative Code § 11.3.

Y See, e ¢, California PUC Code § 7901,

“* Vhe Public Utihty Commission of Texas explained this distmction in its Comments in Docket No.
02-33, In the Matter of Appropriate Framework for Broadband Access to the Internet Over Wireline
Facitities, filed Feb 15, 2002, “Additionally, the Texas PUC believes that the classification of wireline
Lroadband Tnlcrnet access services as information services could possibly reduce the Texas PUC’s
regulatory suthority over nnmicipal franchise fees for the usce of public rights-of-way In 1999, the Texas
Legislature passed House Bill 1777 (HB 1777) which awthorized the Texas PUC to develop a uniform
method for calealatng municipal franchise compensation for access to public rights-of-way by Certified

Felecommunications Providers (CTPs). The Texas PUC ponts out that the classification of wireline
broadband Internet aceess service as an mlormation scrvice may prevent these providers from gaming
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Begmning inthe 1990°s and continiing today, cable operators have engaged in extensive
construchion i the public rights-ol=way as they have upgraded their systems so they coutd
provide cabte modem services. As the C1C Report confirms. none ol this exlensive construction
would be necessary simply to provide video-only services.™ In other words, cable modem
systems are different from cable-only systcims, impose greater burdens on local governments and
make more extensive use of public property. s therefore reasonable for local governments to
expect addional compensation Tor the use of thair property

headdinion, operators often complain that the facilimes that must be installed are different
from those mstalled 1o provide video progriamming, and cannot be underground, or can only be
partially undergrounded. Thas commumtics which have stnctly enforced undergrounding
requirements for purposes of cecononiic development and public safety are being asked to carve
out excephions to the rule for cablke operators so that cable operators can provide non-cable
services ! Furthermore. operatars do not simply provide cable modem service 1o video
programiming subscribers. Tn Montgomery County, Maryland, for example, cable modem
service s offered as a standalone service.” and so some facilities and cquipment are being
istatled that are used solely to provide non-cable services

C Cable Modem Service Includes Services Which are Cable Services.

By s terms, 47 U S.C§ 542 reaches all revenues derived from the operation of a cable

system to provide cable services. Whant happens, then, when cable services are bundled with

“Cld al 20

I . . . . .

See id.al 16 (“cable inodem upgrades have shifted most of the equipment burden from private property
and the to the public ROW [1}tinay be more cost effective for a cable operator to locate its hubs in
wnderground vanlis i the public night-ol-way than in profit oriented buildings.)

Y Nee Erter Deel



non-cable services? The 1984 Cable Act’s legislative history makes it clear that bundling does
nottransfonn a cable service into & non-cable service.

[ VThe manner in which it cable scrvice is marketled would not aller its

stitus as a cable service  For mstance, the combined offering of a non-

cable shop at home service with service that by nself met all the

conditions ol o cable service would not transform the shop ai home service

into a cable service or trinsform the cable service into a non-cable

COMMUIICANONS SCrvice
1981 U S.C.OAN at 4681 Therefore, 47 U S.C§ 542 by 1ts terms reaches revenues from
cable modem scrvice because (as the Commission recognizes), cable modem service includes
vable services  As broadbamd technology cvolves, 1t is expected to provide an alternative ineans
for dehivery of video services and other services that {it well within the definition of cable
service  Indeed, the very structure of the cable modem scrvice — very wide capacity downstream
and limited capacity upstream  suggests that the service may be of particular interesi to those
who wish to take advantage ol scrvices, such as streaming video services, that allow the user lo
reccive a form of video on demand.®® Foday. operators are selling video and modem services in
wmhin;nimw;67 in the future, as a practical matter, the modem service may include or subsume
the video services. Ineither case - whether the operator sells an explicit brindle of “cable

services” and “non-cable services” or sells a single product that includes both, tinder 47 U S.C

§ 592(b), localitics are entitled to compensation o

“ Broadband Bringing Home the Bits. supra a1 98-90
" See Declaration of Andrew Fiier. attached hereto as Exhibit F

" T'he phrasmg of 47 /'S € § 542(b) isodd 11 does not state that localities may levy a fee only on "cable
service revenues.” It states a fee may he levied on revenues derived from the “operation” of the cable
system to provide cable service. The Telecommumications Act's legislative history states that the section
“does not restrict the right of franchising awthorities io collect franchise fees on revenues from cable
services and calle-refated services”” 1R Rep No 104-204, a1 93 (1995). Given the nature of cable
modem service and the wav it s marketed, all revenues from the service could properly be treated as
“cable-related



. The Cable Act Permits Cities To Charge Fees For Use and ol
Public Rights-Of-Way To Provide Non-Cable Services.

I frast praciice
AT 105 the Comnmission concludes that revenue from cable modem scvvice 15 niv Lo he
CTaded e CICIHATTON OF TTHGCTHSU JTUD. 1L G VIS ULL LU U LS P frs g,
Scction 622(b), as amended by the 1996 Act. As cven the Commission should recognize,
however, prior the adoption of the 1996 Telecommumications Act, cable operators were obligate
to pay a lranchise fee on all revenues of the cable system, including cable modem service.
BE1Ore 1YY0, INC TFANCHISE 1CLC PUITIITITIITU ULIUTT 31 0008 o/ Teq ) bt e

vperator’s gross revenues derived. from the operation o the cable system.” The
Fetecommunications Act of 1996 amended that section so thal the franchise fee reached the
“eable OPERAtOr’ s Pross TCYENUUS UEMVEL . 1TOITUC UPEIIHIVI UL 1S CUis oot o por s
cable services.™ We believe there is nw real dispute that under the pre-1996 version ol the Cable
Mct. a franchis fee could be charpec om cable moidem service. The question 1s whether
Congress meant to prohibit fees on cable modem service and other non-cable services when
Section 622 was amended in 1996 The cable industry would no doubt like to read the provision
10 Probibit all 1805 0N NON-CADIC STFYILES, WEHLIILL THUSL (Ub2 i ni /i ss prass s oo o0me
622(a) or not. But, the legislative history potnts to a different resul  Comgress imended ™ a
minimum 1 dllow localities to require fees on no  cable service as permitted under their
veneral state and local law authonty, not (o prohbit fees altogethes. The Congressional concern
was that. absent the additional languag: peperatorss might be required to pay fe Ow
ieleconununications services cven where o fee conld not otherwise be feviec ni with 47
11.S.C. § 253(¢). The law, in other words, permits focalities 1o continue 1o charge fees for use o

the public rights-of-way 1o provide non-cable services subject only o limuts that appty under 47



LS €8 253(¢) totelecommunications scrvices. Not only is this interpretation consistent with
the pliain kiguage of the Actand with the legislative listory of the amendment 1o Section 622,

but it s the only iterpretation that avoirds rinsimg sigmficant constitutional 1ssucs.

? Phe leoislitive history
1The 1996 amendment to Scetion 622 was designed 1o draw a hine between
tcleconumumecattions services and other services provided via a cable system. The [ornmer would
be subject to fees under 47 HES.C0§ 253, not Thitle VI

Subsection (b) amends sectton 622(b) of the Communications Act by inserting the
phrase “to provide cable services.” 1his amendment makes clear that the
tranchise fee provision is not intended to reach revenues thal A cable operator
derives lor providing new telccommunications services over 11s system, but only
lhc bperator's cable-related revenues.,

1R Conf Rep. No 104-158. at 180 (1996).%
The Report also states:

The conferees mtend that, 1o the extent under state and local law,
telecommunicanons services, including those provided by a cable company, shall
be subject to the authonty of a local governmenl! to. in a non-disciminatory and
competitively ncutral way, manage tts public rights-of-way and charge fair and

reasonable fees.
[1.R. Conf. Rep. No. 104-458 at 180 (1996)
Represemative Dingell was even more expheit:

Mr. Speaker, | want to say a few special words about the concerns of our local
clected officials ... This conference agreement strengthens the ability of local
governments o collect fees for the use of public nghts-of-way. For example, the
defiminon of the 1erm “cable service™ has been expanded to include game
channels and other interactive services. This will result in additional revenues

 See also 652(c)2)B), which states that “an operator of an open video system under this part may be
subject to the payment of fees on the gross revenues of the operator for the provision of cable service
rmposed by a local franchising autherity or other governmentalentity, in licu of the franchise fees
penmitied under section 62277 This, along with section 253, supports the proposition that Congress did
not itend tor anyoene to escape regulation or compensation, and in fact ensured that every known
lcchnoloey ol the time would have 10 pay compensation

15



Nlowing 10 the cries . At the same time stie and local governments retann their

existing authornty to impose fees nniclecommunications providers. including

cable compamies that otfer telecommunication services.

142 Cong. Rees HEESO (Statemient of Mr. Dingelly (Febouary 1, 1996).

The report suggests that in Congress” view, operators would either be providing (a)
telecommunications services subject 1o a fee under Section 253 or (b) services covered by the fee
provided for m Scection 622(b). But at the very least; the 1996 amendments make it ¢lear that
Congress did not miend 16 prolmbat fees on the provision ol services that fell vutside the ambit of

Section 622(h), and instead mtended 10 allow localities to charge such fees under state and local

law - in the exercise of their iradivtonal authority. unaffected by the limitations of Tille VI 0

K The text of the Act confirms that additional fees are permitied

The statute 15 designed to allow additional fees to be levied under non-Title V1 authority.
Section 622(p). 47 11.5 C § 542(g). makes it clear that a fee is not a “franchise lee" subjeci to the
5% franchise fee ¢ap unless 1t is imposed upon the “cable operator...solely because of 11s status
as such 7 A City thai could charge a fee for usce and occupancy of public rights-of-way by an
entity that constructed a factlity lo provide only information services can charge a fee lo a cable
operator who engages in that sinne activity; the lec isimposed on the operitor not because of the
operator's status as a provider of cable services: bul because the operator is using the public
rights-of-way 10 provide non-cable services. 1he exceplions set oul in Scction 622(g)(2), 47
U S.C.§ 542(g)2) conlirm the point.” Those exceptions allow states and |ocalities loTequire
operators to pay fees sunilar 1o those pard by others who are plainly not subject 10 Tile V1.
tience, the 5% franchise fee fimit does not apply to taxcs, fees or assessmenis "of general

applicability,” mcluding taxes. Iees and assessments "*imposed upon both utilities and cable



operators or their services...” The noton reflected in the exceplions 1s that operators are subject
to any number of nondiscntrnimatory fees that are not exclusively levied on cable operators
Thus, atocal povernment or locality could charge both a cable franchise {ee, and a fee on
reventes from telecommunications services (or any other services) consistent with these

provisions

4 This construction is compelled hy Section 601
Reading the Act to permit localities to levy a fee on cable modem service 1s compelled by
Section 601(c) of the T'elecommnnications Act of 1996, which states that the statute “shall nul be
construcd to modify, supersede or impair any federal. state or local law unless expressly so
provided.” hnplied preemption is, in other words, prohibited.”" Neither Section 622 on iis face,
nor the legislative history states that local governments can only charge franchise fees for cable
services. One thercfore cannot leap from the narrow result compelled by the change 10 Section

622 to imply a broad preemphion of local authornty to charge fces.

E. Basic Principles of Constitutional Law Require The Commission to
Recopnize Local Authority To Charge Fees.

L State and local authority to regulate the use of public land is un essential
attribute of state sovereignty

Justice O Connor wrote i New York v United States, 505 U.S. 144, 187 (1992) that
“some truths are so basic that, like the air around us, they are casily overlooked.” One such truth

is that state and local governments have domimon and control over state and municipal public

* The focus on telecommunicattons services suggests thal. in Congress'’s view, informalion services
would be treated as cable services.

R, Conf. Rep No. T04-258 a1 201 (1996). As introduced in HR. 1555, this provision was originally
timited to = Parts T and 11 of Fitle 11 of the Connmunications Act.” See HLR. 1555, 104" Cong. {1995) al

P24, introdueed May 321995 Dt thas natation was later climinated. making 11 applicable 10 the entire
bill
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tands. including public nghts-of-way

In the precminent case on federahisin, M Culloch v. Marviand, 17 U'S. {4 Wheat } 316
(1819, the Courtannounced the doctrine of ennmerated powers: the tederal govermment may
exercese only the powers delegated woatm the Constitution, and the states and ihe people
ceserved afl powers not enumcerated or reasonably nophed. fd at 384-88. In 1858, the Court
explained the fundamental notion of federalism: dual sovereignty. “The powers of the general
govermment. and of the state, although both exist and are exercised within the same lerritonal
[nits, are yet separate and distinet soverergnlies, acting separately and independently of each
other, within their respective spheres.” Ableman v. Booth, 62 U.5. (21 How.) 506, 516 (1858).

As early as 1818, the Court held that @ state’s nght to control the property within 1t own
horders was an essential part of 1 sovercignly as a state.”? United States v. Bevans, 16 U'S (3
Wheat ) 336, 386-87 (1818). In the seminal casc of Pollard v. Hagan, 44 US. (3 How.) 212
(1845), the Supreme Court was “for the brst tme . catled upon to draw the line that separates
the sovereignty and jurisdiction of the government of the union, and the state governments,” over
the ownership of and junisdiction over land. [ at 220 In a dispute between parties claiming tile
under separate state and federal grants, the Court held that the Tand was the property of the state,
not the lederal government, so that only the State had the suthority to grant the land. fd. at 230.
The Pollard Court held that the federal government's exercise of a power of municipal
sovercignly over lands within a state would be “repugnant 10 the Conshitution.” Jd at 224

This right of eminent domain over the shores and the soils upder the navigable

walers, for all municipal purposes, belongs exclusively 1o the states within their
respective territorial junisdictions, and they, and they only, have (he consututional

power to exercise 1t To give to the United States the nght to transfer to a citizen

17 ) .o . . .

A state imay be able 1o limit local authority to recover lair market value for use of the public rights-of-
way (depending upon state aw), but the point hiere is that the federal government does not have the
authority 1o mirude upon those state-local rights.



the title to the shores and the soils under the navigable waltcers, would be placing in
their hands a weapon which might be wielded greatly 1o the injury of state
sovercignty, and depnive the states of the power 1o exercise a numerous and
important class of police powers.

fod ot 230

In flicks v Bell. 3 Cal. 219 (1853). the Supreme Court 0f California confidently held:

In reference 1o the ownership of the public lands, the United Slates only occupied
the position of any private proprietor, with the exception of an express exemption
Irom State taxation. The mines of gold and silver on the public lands a#re as much
the properly of this State, by virtue of her sovereignly, as are similar mines in the
lands of private citizens. She has, therefore, solely the right to authorize them to
be worked: 1o pass laws for their regulalion; to license miners; and lo affix such
tferms and conditions as she may deem proper, to the freedom of their use. In her
lcgislatton upon this subject, she has established the policy of permitting all who
desire it, 1o work her mines 0f geld and silver, with or without conditions; and she
tins wisely provided that their conflicting claims shall be adjudicated by the rules

and customs which may be established by bodies of them working in the same
vicinily.

[l the free-handed regulatory authority found in Hicks v Hell has been eroded by steady
cxpansion of Congress' Commerce Clause authority over the last 156 years, the underlying
premise remains as true as ever. "Ownership of submerged lands—which carries with it the
power Lo control navigation, fishing, and other public uses of water--is an essential attribute of

sovereignty " United States v. Alaska, 521 1S, |, 4 (1997) (emphasts added)

2 State and Local Governments are entitled 1o recover the fair market value
of state- arid locally-owned {and

Virtually all of the cases that address sovereign authonty in respect of publicly-owned
tand arise Irom the necds of government (whether federal, state or local) to exploit a valuable
resource public land —for the public benefit. Government at a1l levels has always exploited
public land ownership through arrangements as varied as the possible combinations of the
different slicks in bundle of rights entailed m the ownership of properly will allow. In New York.

as carly as 1789, an act of the legislature was passed, exempting the discoverers of gold and
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slver mines [rom paying to the people of the State as sovercien thereof, any portion or dividend
of the yield, for the space of 21 years (rom the time of giving notice of the discovery; and
forbiddmg the working of the same afier the expiration of that term. See 1 Laws of New York,
124 In 1827, another act was passed, winch declares that ali mimes of gold and silver discovered,
or herenlier 1o be discovered, “within this State. shall be the property of the people of this State,
in their nght of soverergnty 7 See 1 Revised Statutes, 281

State and locak authority 10 exact reasonable “rental™ compensation from private
commurcial entines for their use of local pubhce property for private economic gain is
unamibiguous, and 10 1s not limited to the explottation of mineral nghts. St. Louis v. Western
Urnron Tel Co 148 VLS 02 (1893, Postad Tel Cable Co. v Ciry of Newport, 76 S.W. 159 (Ky.
1903); Western Union Tel Coo v City of Richmond, 224 1.5, 160 (1912): Postal Tel -Cable Co.
v City of Richmond, 2490 115252 (1919). One tarn-of-the-century case construing the
applicabnlity of a federal law to a telegraph company’s use of local public property framed the
issue explicttly interms of the panty of proprietary nghts i privaie and public property:

I'he Congress of the United States has no power to take private property for

public purposes without compensation, and it can no more take the property of a

state or one of s mumcipalities than the property of an individuat. The acts of

Congress .. conferred on the defendant [telecommunications company] no right

to use the streets and alleys of the ¢ty . which belonged to the municipality.
Postal Tel Cable (o at 160

Ihe one exception Lo the soverergn authonty of state and local governments 10 obtain farr

market value from the use of their publicly owned properly proves the rule, as it is embedded in

the Constitution itself. The Tonnage Clause, U S.Const art 1, § 10, ClL. 2, has been construed |o
prohibit “all txes and duties regardless of their name or form  which operate to impose a

charge for the privilege ol entermg. trading in, or tying ina port ™ Clvde Mollory Lines v, State of



Mabama, 296 U1S 2610 265-66 (1935} Lhe provision was added 10 the Constitution by the
Iramers. in part, according to the Supreme Court, because the Framers had “doubts whether the
commeree clause would accomphish that purpose.”™ fd. ot 265 Owing 1o this conshifutional
impediment, i this one context States are limited to the recovery of costs associated with
servicing vessels and policing their ports. Outside of that hmited contest, States have far greater
discretion to exact compensation for the use of public property. Conscquently, any limitations
on local government discrelion 1o require compensanon arise out of state law. not federal law.
-ven where Congress has broadly preempted State and local regulation, it has carved out
an exception for laws relating 1o 1the excreise of sovereign rights over property. See, e g,
California v FERC 495 U S, 4900 496-499 (1990) (affirming construction of section 27 of the
Federal Power Act 1o protect proprictary activitics)  IThatis. the Commerce Clause — and law
adopted pursuant (o 1t - may act to broadly preempt local authority 1o regulate a particular
nterstate activity, hut may not compel the state 1o dedicate property to that activity, or grant

rights instate property. or forego compensation for use and occupancy of property.

3 Commission Preemplion of the Right to Charge a Feefor the Use of
Public Property to Provide information Services Would Raise Significant
Issues Under the Fifth Amendment.
In 1903 the Kentucky Supreme Court insisted that “the Congress of the United States
can no more take the property of a state or one of i1s municipalities than the property of an
individual.” Postal Tel Cable Co at 160. Eighty years later, the Supreme Counrt erased any

doubt, holding the Fifth Amendment “encompass|es] the property of stale and local governments

when it is condemned by the Ilmted Slates.” I/.5 v 50 Acres, 469 U.S. 24, 31 (1984).



Ihe property added to o cable system to provide cable modem service significantly
increases and alters the burden on public property, as we have already shown.” The
Commission would be pranting that right to use and occupy public property in the face of agreed
contracts that dehine the nature and purposes for which state and local property may be occupied.
[t 15 physteal ocenpancy that is atissue here - and physteal occupancy always raises sigmficant
takmngs tssues. Loretto v, Teleprompter Manhantan CATY Corp, 458 1S, 419, 426-27 (1982)
Fhe property atissue is extraerdmanly valuable in strictly financial terms: According 1o a recent
piaper compiled tor TeleCommUnity, an alhance of local governments and their associations that
advocate Tor local governments” interests on matters of tederal telecommunications and
broadband legislation, the value of the pubhic rights-of-way ranges from a conservative $3.5
trillion to o potential of $10.9 rillion.”* Applying the fowest corridor enhancement factor now
cmployed by apprarsers suggests the value s $7.1 inlhion These results are consistent and
conservative when measured against comparable transactions reported by federal governmem
agencies, mncluding the U.S. Department of Transportation, the Natonal Oceamc and
Atmosphence Admimnistration, and the Burcau of Economic /-\HII|)/'S'|5,75

Hence, preempting local authority tw charge rents for use and occupancy of the public
nehts-of-way to provide cable modem service would raise significant Fifth Amendment 1ssues
'1hose issues cannot be avoided by pointing to Section 622, and concluding that Congress (a)
authorized cable operators (o use public property lor any purpose; and (b) set the price for use.

In a takings context, the legislature cannot both commandeer property and then fix the price for

" CTC Report at 2.

" Vatuation of the Public Rights-of-Way Asses, TeleCommUnity Alliance, March 2002, available ar
http://www telecommunityalliance.org/images/valuanton2002 doc/. See also Study of Utility Access 1o
Crev-Owned Right-of- Wy, Trexas Municipal League, reprinted m NATOA Journal of Mumicipal
Telecommunicanons Policy, Summer 2000, s 30
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s use. Monongahela Navigation Coov. S T8 LS 312,527 (1892)("By this legislation,
Congress seems to have assumed the right (o determine what shall be the measure of
compensation But this is ajudicnal function, and not a legislative question.”)™ And, it would be
brzarre 1o charactenze the “rent”™ avthorized as anything but arbitrary, since it would allow an
operator who debvered video services via a “cable modem” service literally to reduce rates to
near zero -- hardly fair market compensanon for use of the pubhic rights-of-way. 1t would be no
more valid than if the federal Bureau ol Land Management adopted a regudation prescribing that
all state and local mineral leases of public land be deemed 10 guthorize the extraction of lead for
arovalty: and, at the same time, 10 permit the wnauthorized extraction of gold for free. The
difference 1s obvious from an examination of the estimated, immediate impact of the
Commuission’s cable modem Declaratory Ruling. By conservative esttmates, the Commission
Ruling is reducing compensation for use of the public nights-of-way this year by about $284
million, and within a few years, local government lost revenues will be over one-half a bilhon

17
dollars annually

1 Commission Preemption of Stafe and Local Laws Requiring
Compensation for the Use of Public Property 1o Provide an Information
Service Could Raise Significant Tenth Amendment [ssues

It 1s additionally questionable whether Congress can regulate slates or localities oulside
vithe coniext of “generally applicable laws™ consistent with the Tenth Amendment. "Most” of
the Supreme Court’s Tenth Amendmenl jurisprudence “[haskoncerned the authority of

Coengress lo subject stale governments 10 generally applicable laws.” New York v 1.5, 505 1S,

- /(/ Lli W

i 1 |

If. on the other hand, the federal government is purporting to regulate the property of the states, and to
cstabhish the terms and conditions under which that property may be used, significant Tenth Amendment
rssues wonld be rmsed.
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144160 (1992, see afso South Carolinag v. Baker 485115 505, 514 (1988). In Reno v,
Condon, 528 115141, 151 (2000), the Court expressly reserved “the question whether general
applicability 1s o constitutional requirement for federal regulation ot the States.” The proposed
administrative preemplion of state law at 1ssue exceeds, or at least touches the outer boundaries
of federal power, inter alia because 1t1s not generally applicable and because it commandeers
stale arid local public property in the service of a federal regulatory program

"The commandecring of public property in service of a federal regulatory program is no
less of fensive to the sovercignty of state government than the commandeering of 1ts legslative

processes. New York at 161

3. The Constitution therefore requires that the Cable Act be read 1o permit
localities to charge franchise fees if there is any possible reading of the
statute under which such charges would be permissible.

I'here arc. in short. enormions constitutional issucs that would be raised if the Cable Act
were read o preempl local authonity 1o charge feces for use and occupancy ot the public rights-of-
way Because of that, Supreme Court precedent makes it clear that the Cable Act must be read to
pernnt localities to charge fees wnless there is ne possible reading of the statule under which such
charges could be permitted. Thus. for example, Gregory v Asheroft. 50115452, 464 (1991),
held that intrusions on tradiiional state authonity will only be given ¢ffect when a statute’s

language makes the Count “absolutely certain that Congress intended™ such a resull. The rule,

3

described by Professors William Eskridge and Phalip Frickey as “super-strong,” ~ “increases
Congress’s political accountability by forcing it lo state explicitly a decision to erode state

anthority and reduce the benetits of federalism- -such as “decentralized government that [is]

more sensilive 1o the diverse needs of a heterogeneous society [and that] increases opportunity
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. , . . . . a7t .
for citizen involvement in democratic processes” that acerue to the polity. ™" Parhcularly given
the impact on basic mirastructure and on (he public of the upgrades associated with providing
cable moden service 1tis Tair fo expect that had Congress meant to intrude <o extraordinan]y
Into state soverergnty 1 would have done so directly — and taken the responsibility for the
80 - S -
results.” I did not do so, and therctore the Constitution requires that the Act be construed to
preserve local mithonty 1o charge a fee for use and occupancy of the public rights-of-way to
provide information services 1if at all possible:
Where an admuustrative interpretation of a statute mvokes the outer hmits of
Congress' power, we expect a clear indicatton that Congress intended that result.
See dward - DeBartelo Corp. v, Forida Gulf Coast Bldg & Consir. {rades
Council, 185 U S 568, 575 (1988). This requircinent stems {rom our prudential
desire not to necdlessly reach constrtutional 1ssues and our assumption that
Congress does not casually authorize administrative agencies to inlerprel a statute
to push the limit of congressional authority. See ibid  Thus, "where an otherwise
acceptable construction of a statute would raise serious constitutional problems,
the Court will construe the statute to avord such problems unless such
construction is plainly contrary to the intent of Congress.” DeBartolo at 575.
Solid Waste Agency of Northern Cook County v. US. Army Corps of Engineers, 531 U S.
FSO. 173 (2001). See also, IN.S v. St Cyr, 533 U.S 289, 299-300 (2001) (“{1]f an
otherwise acceplable construction of a statute would raise serious constitutional
problems, and wherc an alternative interpretation of the statate 1s *fairly possible.” see

Crowell v, Benson, 285 U5 22,62 (1932), we are obhipated 10 consirue the statute to

avoid such problems. See Ashwander v TV.A4 297 U S. 288, 341, 345-48 (1936)

\William N Eskridge, Jr. & Phitip P. Frickey, Quasi-Constitutional Law: Clear Statement Rules as
Constitutional Lawmaking, 45 Vand 1. Rev. 593 623(1992)

™ Jack W. Campbell, Regulatory Preemption in the Garcia/Chevron Era, 59 U. Pitt. L. Rev. 805, 816
(1998)

k0 . I 5 - i . .
The Commission’s decision to announce that cable operators need not pay fees, at the same time that i
tells consuners to look to local governmients for protection against cable modem abuses. is an unfortunate

example ol a tederal apency passing the buck in two senses - 1elling consumers to took to lecal
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(Brandems, J . concurrting): United Siares ex rel Antorney General v Delaware & Hudson
Co 213 1S 360,408 (190917 Here, as we have <hown, reading the statute 10 permil
locahties to charge fees on cable modem service is entirely consistenr with Congressional

mient.

f The tniernet Tax Freedom Act does not affect the right of localities to
charge rent for use of the public rights-of-way, and the fees challenged
hieire are in the nature of rents, not taxes.

Fhe Commussion suggests thar Congresstonal concern with taxes on Internet service as
reflected tn the Intemet Tax Freedom Act, Pub. B Noo 105-277, Dhiv C) Title X1, §§ 1100-04,

P12 St 2681, 2681-719 (1998), 47 UJS €. § 151 o1, may somehow justity preemption of fees

for use and occnpancy of the pubhe nights-of-way to provide cable modem service. NPRM
9105 That 15 not so.

First. the Internet Tax Freedom Acts about taxes, not rents. 1 does not purport 1o limit
charges tor use and occupancy of public property. While the Commission has confused the
distinction between a lax and a charge lor use and occupancy of the public rights-of-way mn the
past, there should be no doubt at this pomnt: a tranchise fee ts not a 1ax.®! Second, to the extent

that it refers to cable systems at all, the Tnternet Tax Freedom Act assumes that cable modem

yovernments for protection, while taking the bucks from local government required to provide that
protechion.

M See Ciry of Dallas v #CC T8 T 3d 39339798 (1997) (“Franchise [ces are not a tax, however, but
essentinlly a form of rent: the price paid to rent use of public right-of-ways. See, e g., City of St. Louis v.
Western Union Telegraph Co . 148 1S, 92 (1893 )(noting that the fee paid to a municipality for the use
of ts rights of-way were rent, not i tax)’). State courts have reached the same conclusion. See, € g,
Southwest Gas Corp. v Mohave County, 937 P.2d 696, 700 (1997) (“A franchise beng akin to a fease, it
argnably follows that a county should be able to charge rent as consideration for the use allowed.”), City
of Litile Rock vo AT & T Communications of the Southwest, Inc | 318 Ark. 616, 888 S.W.2d 290, 292
(1991} (ranchise fees are rental payments for use of municipal right-of-way); Berea Coflege Util v. City
of Berea, 691 S W 2d 235 237 (Ky App.1985) (franchise fec is rental for the use of city streets), Pacific
Fet & el Coovo Ciy of Loy Angeles. 39 Cal 2d 272, 282 P.2d 36, 43 (1955) (franchise tee is “not a tax”
but “compensition lor the povilepe of nsing the streets and other public property within the territory
covered by the franchise™)
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services are cable services and are subject 1o franchise fees. The Act goes out of its way o state
that such fees would remanin perfectly valid * 1f anything, contrary to the Commission’s
suggestion, the Internet Tax Freedom Act suggests that Congress understood that localities were
charging rents for use of the public rights-of-way to provide cable modem service, and that
Congress belreved that practice was lawful.

7 It 1y sound public policy 1o allow communities |0 charge Jour
market value for property used

Arguments sbove show that the Commission cannol prohibit focalities from charging fees
lor the use and occupancy of public rights-of-way o provide cable modem service, regardless of
the wisdom ol that prachice. However, H1s worth emphasizing that it is good pubhc policy to
charge private companies fair value lor properly used

[his Comnuission has long recognized thal requing communicalions companics to pay
fair narket value for the inputs used in thetr business encourages competitton and economic
deployment of resources. The Commission’s spectrum auction, for example, generated huge
revenues lor the Treasury. but the effect was 1o encourage competition and deployment, rather
than discourage tt. The Commssion concluded:

“lhe competitive bidding process provides incentives for licensees of spectrum to

compele vigorously with existing services, develop tnnovative lechnofogies, and

provide improved producis to realize ¢xpected earnings Inthis way, awarding

spectrum using competitive bidding aligns the hicensees’ interests with the public

mterest in efficient utilization of the spectrum. As one commenter observes,

*“[sluccessful bidders are those that not only place a high value on the property

relative 1o other auction participants, but also have the tinancial capability to
support their bids” 8

b § 1O R bY specihically excludes franchise fees front the lax definition.

RCC Report to Congress on Spectrum Auctions. WT Docket No. 97-150, Repon, FCC 97-353, al
STV 1997)
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Fhe same ts trie with respect to chargimg for vse of pubhe nghts-of-way: aflowing
localities 1o charge fair value will not discourage use of the public nghts-of-way il an enterprise
ts sound, burit will discourage uneconomic uses.

Indecd, the recent problems in the broadband mdustry generally have been exacerbated
by over-investment. The last thing the industry needs 1s anincentive o misallocate resources.”

3 y
Chareine {air market value for the use of rights-ol-way will help companies make more rahonal

B
myvestment decistons As the Third Report notes at 4 62

“There has been a recent slowdown in investment caused by the economic

downturn generally, and more particularly. over-bulding by carners, over-

mamtfacturing by vendors, over-capitahization by financial markets, coupled with

unrealistic market cxpectanons by investors. [Analysts} conclude that, although it

will take some time for the dustry 1o absorb excess bandwidth capacity and

mcrease nllizaton of exishing assets, the recent sfowdown i investment has not

been cinsed by o slowdown in consumer demand.”

Charging Tees for use of the public nights-of-way prevents what would otherwise be
substanti subsidies runming from the pubhe 1o cable operators. The imdustry comsistently
underestimates costs associated with use 0f the public rights-of-way.  The costs invelve far more
than the direct costs of oversecing public right-ol-way construchon (costs associated with
permiting and wspecting, for exomple), coordinanng public nght-of-way construction (police

supervision and tralfic controly and responding to construction-related complaints. Consiruction

reduces the life of the roadway,” reduces the space available in the roadway to others, makes

5 See Brian Veal, Banling Waves of Woe. Once high-flving indusiry getting swamped,” Crain’s Chicago
Business, Feb. 25, 2002 (' As companies rushed 1o mstall fiber optic cables - the autobahn of the new
cconomy - they went overboard. Now, the capacity glut has cost telecom companies billions of dollars,
with no forseeable retusn on their investment.”); Jelf Smith, Fider-Optic Fullow, Bilfions Were Wasted in
Frenzy to Build Networks, 90% of which he Dormant, Rocky Mountain News, May 6. 2002, al ]B; Jon
Healey, Telecom's Fiber Fipe Dream, Los Angeles Tunes, Apnl |, 2002 a1t A1 (“The problem was that
100 many companies had the same dream, and they built 1oo many dignal 1ol roads 1o the same

destination. ™

Ghassan Tarahne San Frangisco Stne University, The Effect of Unihey Cuts on the Service Life of
Pavements m San Francrseor Shrdy Procedure and Frodmgs (19950 IMS Infrastracture Management
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coordimation ol public projects more difficult (and expensive) and often damages vital utility
mlrastructure m ways that may not be detecied until much later As importantly, construction
nnposes significant. uncompensaded costs on the public. In some cases, those costs are as simple
(and as significant) as delays n traffic and damage 10 vehicles,™ but in other cases, critical
aceess routes 1o local busmesses are ent of 1% In some cases, the impact can be fairly described
as disastrons.™  The University of Minnesola has concluded that instatlation of utrlity
indrastructure iunposes substantial costs on the public.w

While the problems described above are not unique to cable, 11 is also true that the
upgrade of cable systems 1o provide cable modem service places substantial addihional strain on
public and private propenty, as we discuss infra. tnless local governments. as trustees of the

public right-ol-way, can charge a fair market rent lor cable operators™ use and occupancy of the

H.erv:cet;_, Inc.. Estimated Pavement Cut Surcharge Fees for the City of Anaheim, Catifornta Arterial
[lighway and l.ocal Streets (1994).

*Lyndsey Lawtow, Hidden Cost of Road Tear-ups- D C Taxpayers Struck With Bifl for Trench-
Weakened Streers. The Washinglon Post, March 15, 2000, at Al

“Lyndsey Lawton, Despite Promises, Road Work Stll Chaotic, Only | Cut Coordmated Out of 507
Permitted, The Washimgton Post, August 13, 2000, at C1, Lyndsey Lawion, Mayor Vows 1o Bring Order
10 Street Work: fonger Moratorium on Trenches s Possible, The Washington Post, March 28, 2000, at
B1.

* Joanna Glasner, High Bandwidth Bureaucracy, Wired News, March 25, 1999: Rachel Horton, Cify
Urges Conservation After Water Line Slashed, Irving News, July 11-14, 1999, at 1A ; Rani Cher Monson
and Melissa Borden, 3,600 Lose Emergency Phone Service, Arlington Morning News, July 16, 1999, at

I A; Stephen C Fchr, Road Kill on the Informoation Highway, The Washington Post. March 21, 1999, at
A1; Jim Hannah and Cindy Schroeder, Fiber-optic cut disrupts business computers snarled in Kenton
Co., The Cineinnatt Enquirer, February 28, 2001; Blake Morrisonand Amy Mayron, Buried Sione May
Have Caused Brrok Submerged Block Diverted Auger io the Side, Piercing Gas Line. Si Paul Pioneer
Press, December 13,1998 at 1A

 Raymond |.. Sterhimg, University ol Minnesota, Indirect Costs of Uity Placement and Repair Beneath
Streets (10994)
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public ripht-of-way 1o provide cable modem service, a direct subsidy will rup from consumers to
the mdustry ™ “There is no possible reason to allow such a subsidy,

k. I'he Fact That A Scervice Is An Information Service Does Not Affect Local

Autherity To Manage Public Rights-of-Way or To Require Franchises.

Much ol the Toregoing analysis with respect (o the night to charge fecs s also applicable
to local nights to require franchises or other authonzations for the provision of cable modem
service. A lranchise 1s property, and proporty nights are defined by state law, See, ¢.g., McKay
v (2ST99F 3d 1376 (Fed. Cir, 1999) ("The tnal courl was correct to look 1o Colorado law to
determine il a there was a property right that could be violated, since the Filth Amendment
protects rather than creates property mterests.”); sce also, Board of Regents of Colleges v Roih,
408 1.5, 564, 577 (1972) (existence of a property mlerest 1s determined by reference to “existing
rules or understundings that stem from an independent source such as state law™): Phillips v
Washingion Legal Found | 524 U 5156 (1998) (Inasmuch as Federal Constituhion protects
rather than creates property interests, existence of property interest 1s determined by reference to
existing rules or understandings that stem from mdependent source such as state law ), U5 v.
Lee. 232 F.3d 556 (7" Cir. 2000) (Court of Appeals looks to state property law 1o determine
whether o defendant’s interest in a marital home was a property interest subject 1o forfeiture.);
Wilson Indusiries, Inc. v, Aviva dmerica, Ine | 185 F.3d 492 (3™ Cir. 1999) (For purpose of
action brought under junsdiction of Quter Continental Shell Lund Act (OCSLA), the laws of

cach adjucent state are the law of the United States for that portion of the Quter Continental

 Consumers should not be forced to pay such a subsidy. A recent cconomic analysis of cable modem
service mdicated that federal intervention on behalfl of the cable modem industry is unnecessary and
would most hkely have anti-competinive effects. Jemy A. Havsman, Gregory Sidak, and Hal ). Singer,
Cuble Modems and DSL: Broadband Iniernet Access for Residential Cusiomers, The American Economic
Review 302,307 (200D)("Cable firms are posibened to dominate the broadband mdustry as they have
dominated the dehvery of multy channel video prograniming )
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shetly, Palm Beach Isles Associates v U8 208 F 3d 1374 (Fed. Cir. 20000 (Title to the beds of
navipable waters of the United States is either in the state in which the waters are located, as a
matter of stale sovercignty. or i the owners of the land bordering the waters; whether in the one
or the other 1s & question of stale law). As a matter of state law, there is cenainly nothing
extraordmary about grantmg rights for specific purposes, and requiring additional authorizations
where o grant1s 1o be used tor a dilferent purpose; as we have shown this is a common practice
m the cable industry.

Thus, the question i1s whether federal Law st be read to supersede state law and to
somehow (a) gencrally permit information service providers to use sovereign state property
without authorization to mstall lacibitres; or (b) permit cable operators, in particular, to avond
anthorizanon requirements that apply to those who would use public nghts-of-way (o provide
information services merely because they hold o franchise to provide cable services.

As to the hirst point. the information services/common carrier services distinction was
initially drawn to draw a hne between pure iransport common carrier services, which would be
regulated, and other services, which would not be subject (o regulation. The distinction was
mtended to describe the bounds of the Commussion’s Title 1 authority, and to incidentally guide
the exeraise of state authonty over intrastate communications by wire. fd. There was never any
suggestion that the Commisston ever inlended, or ever thought it had the auwthority, 1o exclude
mformation service providers [rom the oblhigation (o pay for, and oblain permission to use
property that did not belong to them. There 1s nothing in the Telecommunications Act that
somchow transforms the regu/atory distinction and grants property rights 1o information service
providers. To the extent that the Telecommunications Act addresses local propeny interests, it

prescrved them, as the Commission has recognized  /n the Matter of Classic Telephone .

6l



Memorandum Opinionand Order. 1HFCCU Red 13,082 .13.097 at 128 (1996)(Scction 253
permits localities io require franchises lor use and ocenpancy of the public righis-of-way); City
of Dallas v FCC 165 F.3d 341,348 (5™ Cie. 1999 (localities may require open video systems to
obtain franchises).

Nor is there anything inthe Cable Act that would require the Commission to conclude
that cable operators are somehow entitled io. or should be accorded, a special exemption from
frinchising requirements that may apply (o entitics that wish to place non-carrer facitities in the
public righis-01-way io provide miormation scrvices.

The Cable Act recogmyzes that cable systems can be used io provide lion-cable
communicaiions services | owever, as we exphoned above. the Cable Act was specifically
structured 10 mamtain the status quo with respect 1o the treatment of information service
providers. See, e g 47U S.C.§ 541{d)2) (nothmg m Acy shall be construed to affect state
authority to regulate cable operator provision of non-cable commumcations services provided
over a cable system}. Congress plainly contemplated that additzonal authorizations mught be
required 1o provide such services. Sec HLR Rep. No 0X-034, at 29 ("H.R.4103 preserves the
regulatory ind junisdictional status quo with respect [0 non-cable communications services™); at
00 ("The Commitiee mtends that state and federal authority ever non-cable communications
services under the status quo shall he unaffected by the provisions of Trtle VI™); at 63 (“lt is the
mtent of subsection (d) that, with respect to non-cable communications services: boih the power
of any state public utility commission and the power of the Commission be unaffected by the
provisions of Title VI Thus, Title V1 is neutral with respect 1o such authority™). Furthermore,
Congress reemphasized this pomnt in 1996, when 11 adopted amendments 1o Section 621.

Section 02H{bB)(G)HA), 47 U.S.C§ 541(b)(3NA). provides that a cable operator engaped in the
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provision ol telecommmunications services “shall not be required to oblain a franchise under (his
hitle for the provision of t1elecommunications services." That provision would have been wholly
unnecessary had Congress behieved that a gramt of o franchise mherently exempts a cable
operator Irom a duty lo obtain additional anthonzations lo provide services other than cable
services. 'lhe reference to “under this title” is ulso significant - The phrase was added just before
the adoption of the Telecommunications Act, and was mtended lo protect local authority to
require franchises lor the provision of telecommunications servicesif permitted under state law.
That is. Congress preserved the general nght 1o require franchises under state law; only the right
10 require a [ranchise 1o provide telecommunications services as a part of a cable television
franchise based solely on Title VI was eliminated.  The Conference Report explains: “The
conferees intend that, to the extent permissible under State and local law, lelecommunications
services. including those provided by a cable company, shall be subjeci 10 the authonty of a local
governimenl Lo, in anondiscnminatory and competitively neutral way, manage its public rights-
of-way and charge fair and rcasonable fees ” Tt isimpossible to imagine that Congress somehow
intended to create a broader implied exemption from franchising for cable operators acting as
mformation service providers than i1 explicitly created for cable operators acting as
lelecommunications service providers.

The sections the Commission relies upon lo draw its tentative conclusion thai additional
authorizations may not be required are not to the point. ‘The Commission rclies on Section
624(b) - hut as we have already explained, thal provision does not act lo broadly preempt local
authority to franchise the provision of information services. What is notable is Section 624(f),
which states that a franchising authority may not establish requirements “regarding the provision

or vontents of cable service. excepl as provided in this titde.” There is comparable, if NOU sironger



